Title 61, Part 1

ATTENTION
Courier

SIGNATURE REQUIRED

Deliver to RECIPIENT address only. No indirect delivery.
Disregard any Signature Release. Recipient MUST be at least
21 years old, and not show signs of intoxication.

B. Reporting of Shipments

1. For each shipment made by an authorized
manufacturer or retailer of sparkling or still wines that is
shipped directly to any consumer in the state of Louisiana,
the authorized manufacturer or retailer shall maintain the
following records until December 31 of the year following
the year in which the shipment was made. These records
shall be available for inspection by the Department of
Revenue upon request:

a. aninvoice detailing the transaction; and

b. a certification, on a written form as specified by
the secretary, by the person receiving the shipment that the
recipient is 21 years of age or older.

2. Each certification required by §201.B.1.b must be
signed and dated at the time of delivery to any consumer in
Louisiana.

3. The carrier making the actual delivery of packages
of sparkling or still wines shall forward copies of the bills of
lading to the Excise Tax Division of the Louisiana
Department of Revenue by the fifteenth day of the month
following the month of delivery in the same manner as
reports showing the handling of alcoholic beverages as
required under R.S. 26:369.

AUTHORITY NOTE: Promulgated in accordance with R.S.
26:341, 26:344, and 26:359.

HISTORICAL NOTE: Promulgated by the Department of
Revenue, Excise Taxes Division, LR 25:526 (March 1999).

Chapter 3. Corporation Franchise
Tax

§301. Imposition of Tax

A. Except as specifically exempted by R.S. 47:608, R.S.
47:601 imposes a corporation franchise tax, in addition to all
other taxes levied by any other statute, on all corporations,
joint stock companies or associations, or other business
organizations organized under the laws of the state of
Louisiana which have privileges, powers, rights, or
immunities not possessed by individuals or partnerships, all
of which are hereinafter designated as domestic
corporations, for the right granted by the laws of this state to
exist as such an organization and on both domestic and
foreign corporations for the enjoyment under the protection
of the laws of this state of the powers, rights, privileges, and
immunities derived by reason of the corporate form of
existence and operation. Liability for the tax is created
whenever any such organization qualifies to do business in
this state, exercises its charter or continues its charter within
this state, owns or uses any part of its capital, plant, or any
other property in this state, through the buying, selling, or

procuring of services in this state, or actually does business
in this state through exercising or enjoying each and every
act, power, right, privilege, or immunity as an incident to or
by virtue of the powers and privileges acquired by the nature
of such organizations.

B. With respect to foreign corporations, R.S. 12:306
generally grants such organizations authority to transact
business in this state subject to and limited by any
restrictions recited in the certificate of authorization, and in
addition thereto provides that they shall enjoy the same, but
no greater, rights and privileges as a business or nonprofit
corporation organized under the laws of the state of
Louisiana to transact the business which such corporation is
authorized to contract, and are subject to the same duties,
restrictions, penalties, and liabilities (including the payment
of taxes) as are imposed on a business or nonprofit
corporation organized under the laws of this state. In view of
the grant of such rights, privileges, immunities, and the
imposition of the same duties, restrictions, penalties, and
liabilities on foreign corporations as are imposed on
domestic corporations, the exercise of any right, privilege, or
the enjoyment of any immunity within this state by a foreign
corporation which might be exercised or enjoyed by a
domestic business or nonprofit corporation organized under
the laws of this state renders the foreign corporation liable
for the same taxes, penalties, and interest, where applicable,
which would be imposed on a domestic corporation.

C. Thus, both domestic and foreign corporations which
enjoy or exercise within this state any of the powers,
privileges, or immunities granted to business corporations
organized under the provisions of R.S. 12:41 are subject to
and liable for the payment of the franchise tax imposed by
this Section. R.S. 12:41 recites those privileges to be as
follows:

1. the power to perform any acts which are necessary
or proper to accomplish its purposes as expressed or implied
in the articles of incorporation, or which may be incidental
thereto and which are not repugnant to law;

2. without limiting the grant of power contained in
§301.C.1, every corporation shall have the authority to:

a. have a corporate seal which may be altered at
pleasure, and to use the same by causing it or a facsimile
thereof to be impressed or affixed or in any manner
reproduced; but failure to affix a seal shall not affect the
validity of any instrument;

b. have perpetual existence, unless a limited period
of duration is stated in its articles of incorporation;

c. sue and be sued in its corporate name;

d. in any legal manner to acquire, hold, use, and
alienate or encumber property of any kind, including its own
shares, subject to special provisions and limitations
prescribed by law or the articles;

e. in any legal manner to acquire, hold, vote, and
use, alienate and encumber, and to deal in and with, shares,
memberships, or other interests in, or obligations of, other
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businesses, nonprofit or foreign corporations, associations,
partnerships, joint ventures, individuals, or governmental
entities;

f. make contracts and guarantees, including
guarantees of the obligations of other businesses, nonprofit
or foreign corporations, associations, partnerships, joint
ventures, individuals, or governmental entities, incur
liabilities, borrow money, issue notes, bonds, and other
obligations, and secure any of its obligations by
hypothecation of any kind of property;

g. lend money for its corporate purposes and invest
and reinvest its funds, and take and hold property or rights of
any kind as security for loans or investments;

h. conduct business and exercise its powers in this
state and elsewhere as may be permitted by law;

1. elect or appoint officers and agents, define their
duties, and fix their compensation; pay pensions and
establish pension plans, pension trusts, profit-sharing plans,
and other incentive and benefit plans for any or all of its
directors, officers, and employees; and establish stock bonus
plans, stock option plans, and plans for the offer and sale of
any or all of its unissued shares, or of shares purchased or to
be purchased, to the employees of the corporation, or to
employees of subsidiary corporations, or to trustees on their
behalf; such plans:

i.  may include the establishment of a special fund
or funds for the purchase of such shares, in which such
employees, during the period of their employment, or any
other period of time, may be privileged to share on such
terms as are imposed with respect thereto; and

il. may provide for the payment of the price of
such shares in installments;

j- make and alter bylaws, not inconsistent with the
laws of this state or with the articles, for the administration
and regulation of the affairs of the corporation;

k. provide indemnity and insurance pursuant to R.S.
12:83;

. make donations for the public welfare, or for
charitable, scientific, educational, or civic purposes; and

m. in time of war or other national emergency, do
any lawful business in aid thereof, at the request or direction
of any apparently authorized governmental authority.

D. Thus, the mere ownership of property within this
state, or an interest in property within this state, including
but not limited to mineral interests and oil payments
dependent upon production within Louisiana, whether
owned directly or by or through a partnership or joint
venture or otherwise, renders the corporation subject to
franchise tax in Louisiana since a portion of its capital is
employed in this state.

E. The tax imposed by this Section shall be at the rate
prescribed in R.S. 47:601 for each $1,000, or a major
fraction thereof, on the amount of its capital stock,
determined as provided in R.S. 47:604, its surplus and
undivided profits, determined as provided in R.S. 47:605,
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and its borrowed capital, determined as provided in R.S.
47:603 on the amount of such capital stock, surplus, and
undivided profits, and borrowed capital as is employed in
the exercise of its rights, powers, and immunities within this
state determined in compliance with the provisions of R.S.
47:606 and R.S. 47:607.

F. The accrual, payment, and reporting of franchise
taxes imposed by this Section are set forth in R.S. 47:609.

G In the case of any domestic or foreign corporation
subject to the tax herein imposed, the tax shall not be less
than the minimum tax provided in R.S. 47:601.

AUTHORITY NOTE: Promulgated in accordance with R.S.
47:601.

HISTORICALNOTE: Promulgated by the Department of
Revenue and Taxation, Income and Corporation Franchise Taxes
Section, Office of Group I11, LR 6:25 (January 1980), amended LR
11:108 (February 1985), repromulgated by the Department of
Revenue, Policy Services Division, LR 30:448 (March 2004).

§302. Determination of Taxable Capital

A. Taxable Capital. Every corporation subject to the tax
imposed by R.S. 47:601 must determine the total of its
capital stock, as defined in R.S. 47:604, its surplus and
undivided profits, as defined in R.S. 47:605, and its
borrowed capital, as defined in R.S. 47:603, which total
amount shall be used as the basis for determining the extent
to which its franchise and the rights, powers, and immunities
granted by Louisiana are exercised within this state.
Determination of the taxable amount thereof shall be made
in accordance with the provisions of R.S. 47:606 and R.S.
47:607, and the rules and regulations issued thereunder by
the secretary of revenue and taxation.

B. Holding Corporation Deduction. Any corporation
which owns at least 80 percent of the capital stock of a
banking corporation organized under the laws of the United
States or of the state of Louisiana may deduct from its total
taxable base, determined as provided in §302.A and before
the allocation of taxable base to Louisiana as provided in
R.S. 47:606 and R.S. 47:607, the amount by which its
investment in and advances to such banking corporation
exceeds the excess of total assets of the holding corporation
over total taxable capital of the holding corporation,
determined as provided in §302.A.

C. Public Utility Holding Corporation Deductions. Any
corporation registered under the Public Utility Holding
Company Act of 1935 that owns at least 80 percent of the
voting power of all classes of the stock in another
corporation (not including nonvoting stock which is limited
and preferred as to dividends) may, after having determined
its Louisiana taxable capital as provided in R.S. 47:602(A),
R.S. 47:606, and R.S. 47:607, deduct therefrom the amount
of investment in and advances to such corporation which
was allocated to Louisiana under the provisions of R.S.
47:606(B). The only reduction for investment in and
advances to subsidiaries allowed by this Subsection is with
respect to those subsidiaries in which the registered public
utility holding company owns at least 80 percent of all
classes of stock described herein; the reduction is not
allowable with respect to other subsidiaries in which the
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holding company owns less than 80 percent of the stock of
the subsidiary, notwithstanding the fact that such
investments in and advances to the subsidiary may have
been attributed to Louisiana under the provisions of R.S.
47:606(B). In no case shall a reduction be allowed with
respect to revenues from the subsidiary. Any repeal of the
Public Utility Holding Company Act of 1935 shall not affect
the entitlement to deductions under this Subsection of
corporations registered under the provisions of the Public
Utility Holding Company Act of 1935 prior to its repeal.

AUTHORITY NOTE: Promulgated in accordance with R.S.
47:602.

HISTORICALNOTE: Promulgated by the Department of
Revenue and Taxation, Income and Corporation Franchise Taxes
Section, Office of Group III, LR 6:25 (January 1980), amended LR
11:108 (February 1985), repromulgated by the Department of
Revenue, Policy Services Division, LR 30:449 (March 2004).

§303. Borrowed Capital
A. General

1. Asused in this Chapter, borrowed capital means all
indebtedness of a corporation, subject to the provisions of
this Chapter, maturing more than one year from the date
incurred, or which is not paid within one year from the date
incurred regardless of maturity date.

2. All indebtedness of a corporation is construed to be
capital employed by the corporation in the conduct of its
business or pursuit of the purpose for which it was
organized, and in the absence of a specific exclusion,
qualification, or limitation contained in the statute, must be
included in the total taxable base. No amount of
indebtedness of a corporation may be excluded from
borrowed capital except in those cases in which the
corporation can demonstrate conclusively that a specific
statutory provision permits exclusion of the indebtedness
from borrowed capital.

3. In the case of amounts owed by a corporation to a
creditor who does not meet the definition of an affiliated
corporation contained in R.S. 47:603, all indebtedness of a
corporation which has a maturity date of more than one year
from the date on which the debt was incurred and all
indebtedness which has not been paid within one year from
the date the indebtedness was incurred, regardless of the
maturity or due date of the indebtedness, shall be included in
borrowed capital. Determination of the one-year controlling
factor is with respect to the original date that the
indebtedness was incurred and is not to be determined by
any date the debt is renewed or refinanced. The entire
amount of long-term debt not having a maturity date of less
than one year, which was not paid within the one-year
period, constitutes borrowed capital, even though it may
constitute the current liability for payment on the long-term
debt.

4. The fact that indebtedness which had a maturity
date of more than one year from the date it was incurred,
was actually liquidated within one year does not remove the
indebtedness from the definition of borrowed capital.

5. For purposes of determining whether indebtedness
has a maturity date in excess of one year from the date
incurred or whether the indebtedness was paid within one
year from the date incurred, the following shall apply: With
respect to any indebtedness which was extended, renewed,
or refinanced, the date the indebtedness was originally
incurred shall be the date the extended, renewed, or
refinanced indebtedness was incurred. All debt extended,
renewed, or refinanced shall be included in borrowed capital
if the extended maturity date is more than one year from, or
if the debt has not been paid within one year from, that date.
In instances of debts which are extended, renewed, or
refinanced by initiating indebtedness with a creditor
different from the original creditor, the indebtedness shall be
construed to be new indebtedness and the one-year
controlling factor will be measured from the date that the
new debt is incurred.

6. For purposes of determining whether indebtedness
has a maturity date in excess of one year from the date
incurred or whether the indebtedness was paid within one
year from the date incurred, with respect to the amount due
on a mortgage on real estate purchased subject to the
mortgage, the date the indebtedness was originally incurred
shall be the date the property subject to the mortgage was
acquired by the corporation.

7. In the case of amounts owed by a corporation to a
creditor who meets the definition of an affiliated corporation
contained in R.S. 47:603, the age or maturity date of the
indebtedness is immaterial. An affiliated corporation is
defined to be any corporation which through (a) stock
ownership, (b) directorate control, or (¢) any other means,
substantially influences policy of some other corporation or
is influenced through the same channels by some other
corporation. It is not necessary that control exist between the
corporations but only that policy be influenced substantially.
Any indebtedness between such corporations constitutes
borrowed capital to the extent it represents capital
substantially used to finance or carry on the business of the
debtor corporation, regardless of the age of the indebtedness.
For this purpose, all funds, materials, products, or services
furnished to a corporation for which indebtedness is
incurred, except as provided in this Section with respect to
normal trading accounts and offsetting indebtedness, are
construed to be used by the corporation to finance or carry
on the business of the corporation; in the absence of a
conclusive showing by the taxpayer to the contrary, all such
indebtedness shall be included in borrowed capital.

a. To illustrate this principle, assume:
i.  Corporation A—Parent of B, C, D, and E;

ii.  Corporation B—Nonoperating, funds flow
conduit, owning no stock in C, D, or E;

iti.  Corporation C—Other Corporation;
iv.  Corporation D—Other Corporation;

v.  Corporation E—Other Corporation;
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G. In the case of mergers which have an effective time
and date of 12 midnight of the last day of the merged
corporation's accounting period which coincides with the last
day of the surviving corporation's accounting period, the
surviving corporation shall include the assets of the merged
corporation with its assets in computing the ratios of
property and assets for the purpose of determining the
amount of tax due for the year following the date of the
merger.

H. If the surviving corporation was mnot previously
subject to the tax, it shall pay the minimum tax for the
accounting period within which such merger date occurs as
required of newly taxable corporations under the provisions
of R.S. 47:611.

AUTHORITY NOTE: Promulgated in accordance with R.S.
47:609 and 1511.

HISTORICALNOTE: Promulgated by the Department of
Revenue and Taxation, Income and Corporation Franchise Taxes
Section, Otfice of Group 11, LR 6:25 (January 1980), amended LR
11:108 (February 1985), amended by the Department of Revenue,
Policy Services Division, LR 28:97 (January 2002), LR 30:468
(March 2004), LR 31:90 (January 2005).

§311.

A.  Every corporation shall pay only the minimum tax in
the first accounting period or fraction thereof in which it
becomes subject to the tax. It is immaterial whether the
corporation became liable for the tax on the first day or the
last day of the accounting period regularly used by the
taxpayer in keeping its books; the minimum tax is due for
that accounting period. The tax accrues immediately upon
the corporation's becoming subject thereto.

Newly Taxable Corporations

B. The tax for all accounting periods subsequent to the
period in which the corporation became subject to the tax
accrues on the first day of the period and is based on the
previous period's closing.

C. In all instances, the tax is payable on or before the
fifteenth day of the fourth month following the month in
which the tax accrues.

AUTHORITY NOTE: Promulgated in accordance with 47:611.

HISTORICALNOTE: Promulgated by the Department of
Revenue and Taxation, Income and Corporation Franchise Taxes
Section, Office of Group I11, LR 6:25 (January 1980), amended LR
11:108 (February 1985), repromulgated by the Department of
Revenue, Policy Services Division, LR 30:469 (March 2004).

§312.  Extension of Time for Filing Return and Paying

the Tax

A. When such application for an extension of time within
which to file the report required by this Chapter has been
filed, the Secretary of Revenue and Taxation may grant such
extension for a period not to exceed six months from the due
date of the report prescribed by R.S. 47:609 and R.S. 47:611.
In any case in which the taxpayer has filed a request for an
automatic extension of time within which to file its federal
income tax return with the U.S. Internal Revenue Service, a
copy of the automatic extension request attached to the
report required by this Chapter will be accepted by the
secretary as an application filed under this Section, and an
extension equal to that granted by the federal government
will be granted by Louisiana.
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B. The granting of an extension of time within which to
file the report required by this Chapter does not
automatically grant an extension of time within which the
tax shall be paid, and the secretary may require payment of
the estimated amount of tax due as a condition to granting
the report filing extension.

C. Whenever an extension has been granted with respect
to payment of the tax, interest accrues thereon for the period
from the payment date prescribed by R.S. 47:609 to the date
on which the tax is paid.

AUTHORITY NOTE: Promulgated in accordance with R.S.
47:612.

HISTORICALNOTE: Promulgated by the Department of
Revenue and Taxation, Income and Corporation Franchise Taxes
Section, Office of Group III, LR 6:25 (January 1980), amended LR
11:108 (February 1985), repromulgated by the Department of
Revenue, Policy Services Division, LR 30:469 (March 2004).

§313.  Fiscal Year; Accounting Period

A. Fiscal year means an accounting period of 12 months
ending on the last day of any month other than December. In
the case of a taxpayer that, in keeping its books, regularly
uses a 52- to 53-week period permitted under R.S. 47:91(F),
the secretary of revenue and taxation may permit the use of
such accounting period for purposes of this Chapter,
provided that in any case in which the effective date or the
applicability of any provisions of this Chapter is expressed
in terms of taxable years beginning or ending with reference
to a specified date which is the first or last day of a month,
such 52- or 53-week accounting period shall be treated:

1. as beginning with the first day of the calendar
month beginning nearest to the first day of such taxable
period; or

2. as ending with the last day of the calendar month
ending nearest to the last day of such taxable period, as the
case may be.

B. However, no fiscal year will be recognized unless,
before its close, it was definitely established as an
accounting period and the books of the taxpayer were kept
accordingly.

C. Once an accounting period has been established, no
change from that period shall be made without the approval
of the secretary of revenue and taxation.

AUTHORITY NOTE: Promulgated in accordance with R.S.
47:613.

HISTORICAL NOTE: Promulgated by the Department of
Revenue and Taxation, Income and Corporation Franchise Taxes
Section, Office of Group III, LR 6:25 (January 1980), amended LR
11:108 (February 1985), repromulgated by the Department of
Revenue, Policy Services Division, LR 30:469 (March 2004).

§320. Books of the Corporation

A. Generally the "books of the corporation" are financial
statements that will include an income statement, a balance
sheet (listing assets, liabilities, and owners equity including
changes thereto), and other appropriate information. The
following may be considered applicable financial statements.



